we are carefully taken through varying arrangements of the facts, from different perspectives, as legal issues emerge from the factual configuration. The propositions which may be said to underlie this examination are: (1) No comprehensive, normative theory can be stated which will guide the Court in reaching a decision. (2) The act of the Court is to employ the conceptual tool of precedent in order to choose among various plausible grounds of decision. (3) Precedent is more importantly prospective rather than retrospective; therefore the judicial activity is to attempt to anticipate the future relevance of the present decision and the language in which it is framed. (4) On the success of this activity depends the Court's legitimacy.
We offer a crude example to contrast the critical underpinnings of Professor Deutsch's view with some of those alluded to above. Consider the recent DeFunis decision" by the Supreme Court. It makes a difference which of the following prescriptions one applies: (a) The Court correctly disposed of the case on the mootness issue, for it is a general principle that the Court will not render an advisory opinion. Moreover, similar previous cases in which a defendant had privately agreed to grant effective (although not complete) relief to the plaintiff have been held moot. (b) The institutional competence of the Court and the fact that it is not democratically chosen properly impelled the Court to choose the better part of valor. The political sense that a decision on the merits would lead to an invalidation of many recent executive and legislative efforts or a vitiation of the Court's own ringing statements on the suspect nature of racial classifications counseled the same course. (c) Because the Court simply could not anticipate the applications of such a decision, particularly in an area of rapid flux, it appropriately elected to avoid decision, to avoid the creation of precedent.
But this is crude. It omits the feelings of what is meet and right which imbue the traditional expositions of (a); notably absent from (b) are the subtle characterizations and sound common sense which mark the writers of that view; straying from the factual context distorts the fundamental tenets of (c). This last brings us to comment on the intricate methodology Professor Deutsch employs in the following article.
His method-the constant, repeated forcing of the reader into considerations of the fact pattern, while eschewing the statement of points or directions or conclusions or even opinion-is required by Professor Deutsch's epistemological conviction that universals cannot be stated. It implies a rejection of the two poles of the Holmes epigram about logic and experience' (which terms Professor Deutsch has used to characterize the two competing points of view'), and it forbids the dichotomies, definitions, and guidelines which are the prominent characteristics of a body of expository literature that tries to state rules rather than show them. It is a demanding methodk and the Editors, being bound by no such philosophical restraints, have occasionally added notes to aid the reader in working through the exercise Professor Deutsch has provided.
The cases to be examined arose out of efforts by Florida avocado growers to have enjoined the enforcement of a California statute. The statute, designed to prevent the sale of immature avocados, forbade the marketing in California of avocados with less than a designated oil content. It thus applied a different maturity test from that established by federal regulation, the state's test apparently being more difficult for Florida avocados to satisfy. The challenge reached the Supreme Court twice in the early 1960's; the statute was not overturned.' A federal district court finally declared it unconstitutional in 1973, holding that it unreasonably burdened interstate commerce."' This is a series of cases that is ideal both for Professor Deutsch's method and his examination of precedent, for it allows the reader to begin in nedias res with a fact pattern that is involved in both an earlier case and a subsequent one.
Of course, to urge a judge to consider tile future relevance of his decision is hardly news, but then neither is it novel to propose that his decisions be principled, or made with an awareness of the role of the institution of which he is a part. Legal writing is not discovery, it is emphasis. Professor Deutsch's proposal that a decision should be seen primarily as the creation of precedent does represent a radical view, and it has substantial jurisprudential implications." The theory presented is one that recasts the initial question concerning appropriate guidelines for the Court, and asks of us, if we are unsatisfied by the answer offered, whether anything more can be said.
-The Editors
I. The Lesson of Law: On the Cost of Contextual Concreteness
Imagine: the last meeting of a class in constitutional law. The professor speaks:
The shortest way to define what it is I hope we accomplish today is that our discussion will demonstrate what I have frequently argued in earlier classes: that the value of the system of common law adjudication inheres in its success in accomplishing the necessary but impossible feat of defining relevance.' Precedent, as we have previously agreed, is a prior decision that constitutes a relevant analogy to the situation before the court. The hope, therefore, is that today's case will be relevant.
We are discussing today Florida Lime & Avocado Growers, Inc. v assume we all agree that what this case is about is accurately described by the first paragraph of the majority opinion:
Section 792 of California's Agricultural Code, which gauges the maturity of avocados by oil content, prohibits the transportation or sale in California of avocados which contain "less than 8 per cent of oil by weight ... excluding the skin and seed." In contrast, federal marketing orders approved by the Secretary of Agriculture gauge the maturity of avocados grown in Florida by standards which attribute no significance to oil content. This case presents the question of the constitutionality of the California statute insofar as it may be applied to exclude from California markets certain Florida avocados which, although certified to be mature under the federal regulations, do not uniformly meet the California requirement of 8% of oil. 3 Your suggestion that the case is a simple one-that the California law represents a clear violation of the Commerce Clause-is not only interesting, but also backed by authority. Unfortunately, however, the authority is not that of the majority of the Court. Indeed, Mr. Justice White in dissent, joined by Mr. Justice Black, Mr. Justice Douglas, and Mr. Justice Clark, did not even reach the issue: "Since we in the minority have concluded that the Agricultural Adjustment Act and regulations promulgated thereunder leave no room for this inconsistent and conflicting state legislation, we reach only the Supremacy Clause issue." 4 Nor does the suggestion of the Supremacy Clause as a ground for decision fare much better, since it was the dissent which noted that:
The ultimate question for the Court is whether the California law may validly apply to Florida avocados which the Secretary or his inspector says are mature under the federal scheme. We in the minority believe that it cannot, for in our view the California law "stands as an obstacle to the accomplishment and execution of the full purposes and objectives of Congress." Hines v. Davidowitz, 312 U.S. 52, 67.r
The majority notes in this connection:
That the California statute and the federal marketing orders embody different maturity tests is clear. However, this difference poses, rather than disposes of the problem before us. Whether a State may constitutionally reject commodities which a federal authority has certified to be marketable depends upon whether the state regulation "stands as an obstacle to the accomplishment and execution of the full purposes and objectives of Congress," Hines v. Davidowitz, 312 U.S. 52, 67.6
What, then, is the situation concerning this California statute? The majority's view is that:
The California statute was enacted in 1925. Like the federal marketing regulations applicable to appellants, this statute sought to ensure the maturity of avocados reaching retail markets. The District Court found on sufficient evidence that before 1925 the marketing of immature avocados had created serious problems in California. An avocado, if picked prematurely, will not ripen properly, but will tend to decay or shrivel and become rubbery and unpalatable after purchase. Not only retail consumers but even experienced grocers have difficulty in distinguishing mature avocados from the immature by physical characteristics alone. Thus, the District Court concluded, "[t]he marketing of . . .
[immature] avocados cheats the consumer" and adversely affects demand for and orderly distribution of the fruit. 197 F.Supp., at 783.
7
And the dissent's:
The California statute was enacted in 1925, when, according to the District Court, practically all the avocados in the United States came from that state. 197 F.Supp., at 782. The purpose of this legislation was to prevent the marketing of immature avocados, which never ripen properly, but decay or shrivel up and become rubbery and unpalatable after purchase by the consumer. Ibid. The effect of marketing immature avocados is to "cheat the consumer," and thus have "a bad [economic] effect upon retailers and producers as a whole, since it increases future sales resistance" against buying avocados. Id., at 783.
In 1925, when the state law was enacted, most of the avocados grown in California were, as they are at the present time, from 6. Id. at 141.
Id. at 137-38 (footnotes omitted).
trees derived from Mexican varieties. Such avocados contain at least 8% oil when mature. The Florida avocado growers, however, the only substantial competitors of the California growers, 197 F.Supp., at 787, n. 8, depend in substantial part on trees of nonMexican parentage. The Florida avocados involved here, hybrid and Guatemalan varieties, may reach maturity and be acceptable for marketing, at least under federal standards, prior to reaching an 8% oil content.
8
Since the majority does not dispute 9 the dissent's contention that " [t] here is no health interest here. The question is, as the District Court recognized, 197 F.Supp., at 782-783, a purely economic one: the marketing of immature avocados, which do not ripen properly after purchase by the consumer but instead shrivel up and decay, has a substantial adverse effect on consumer demand for avocados,"'" perhaps the issue was best put in the majority opinion as follows:
Although Florida and California were competitors in avocado production when the statute was passed in 1925, the present record permits no inference that the California statute had a discriminatory objective.
[ State, 32 Florida Grower, Nov. 7, 1925 , pp. 4, 22. See also id., Nov. 21, 1925 . Even in California there was contemporaneous recognition that passage of the statute severely restricted the access of Florida growers to the markets at least of Northern California, see Hodgson, The Florida Avocado Industry-A Survey II, 66 California Cultivator, June 26, 1926 , pp. 721, 743. And see 80 American Fruit Grower, Feb. 1960 On the other hand, there have been suggestions that neither the adoption nor the application of the California statute reflected any discriminatory or anticompetitive purpose. In some years, California growers themselves experience great difficulty meeting the oil content requirement, and sizable shipments must be destroyed-see Demand for Avocados, 74 California Cultivator, Feb. 8, 1930, p. 167; Roche, Look Out for Immature Avocados, 87 California Cultivator, Nov. 2, 1940, p. 590; California Avocado Assn., 1937 Yearbook (1937 , 88-even though the oil content of mature California avocados in good years runs substantially above 8%, see Traub, supra, . . . at 6-8. Moreover, the California Growers' Association has regarded its ability to market Florida fruit during the months when California fruit is not available as strengthening rather than weakening its own market position. See Fourteenth Annual Report of the General Manager of the Calavo Growers of California (1937) considering. Thus, there is no dissent from the holding in that companion case that:
In No. 49, the state officers cross-appeal on the ground that the District Court should have dismissed the action for want of equity, rather than for lack of merit. Their contention is that there was insufficient showing of injury to the Florida growers to invoke the District Court's equity jurisdiction. We reject that contention, and affirm the judgment insofar as it is challenged by the cross-appeal.
In Florida Lime & Avocado Growers, Inc., v. Jacobsen, 362 U.S. 73, we held that because of the Florida growers' allegations that California officials had consistently condemned Florida avocados as unfit for sale in California, "thus requiring appellants [the Florida growers]-to prevent destruction and complete loss of the shipments-to reship the avocados to and sell them in other states," it was evident that "there is an existing dispute between the parties as to present legal rights amounting to a justiciable controversy which appellants are entitled to have determined on the merits," 362 U.S., at 85-86. In view of our mandate in Jacobsen, therefore, the District Court necessarily assumed jurisdiction and heard the case on its merits. What the Jacobsen opinion actually focuses on, however, is that "[t]he first and principal question presented is whether this action is one required by [the relevant statute 14 ] to be heard by a District Court of three judges and, hence, whether we have jurisdiction of this direct appeal . . ."15 And what it concludes is that the relevant statute "seems rather plainly to indicate a congressional intention to require an application for an injunction to be heard and determined by a court of three judges in any case in which the injunction may be granted on grounds of federal unconstitutionality."' 6 A Frankfurter dissent, joined in by Mr. Justice Douglas, is based on the consideration that: I deem regard for [the] demands which the three-judge requirement makes upon the federal judiciary to be the jurisdictional consideration of principal importance in a case such as this where a claim is seriously urged which necessarily involves, certainly in the first instance, construction of local or federal statutes, thus making potentially available a non-constitutional ground on which the case may be disposed of. It is more important that the ordinary operation of our judicial system not be needlessly disrupted by such a case than it is to insure that every case which may turn out to be constitutional be heard by three judges. I am led therefore to construe strictly the statutes providing the threejudge procedure relevant to this case so as to permit their invocation only when the claim is solely constitutional, thus tending to insure that the three-judge procedure will not be extended to non-constitutional cases not within its proper sphere.
1 "
What makes the Jacobsen decision' s so relevant to the case under discussion is that:
In chronological sequence, the course of the litigation [ It is true that the constitutional claim would warrant convening a three-judge court and that if a single judge rejects the statutory claim, a three-judge court must be called to consider the constitutional issue. Nevertheless, the coincidence of a constitutional and statutory claim should not automatically require a single-judge district court to defer to a three-judge panel, which . . . could then merely pass the statutory claim back to the single judge .... In fact, it would be grossly inefficient to send a three-judge court a claim which will only be sent immediately back. This inefficiency is especially apparent if the single judge's decision resolves the case, for there is then no need to convene the three-judge court. 
As a result:
The parties' own assumptions concerning the content of the record are in irreconcilable conflict: the appellants have argued the case on the apparent assumption that the depositions and exhibits were admitted before the District Court; the appellees, on the other hand, have assumed both in their briefs and in oral argument that the disputed evidence was not admitted. This lack of consensus is altogether understandable in light of the confusion created by the District Court's evidentiary rulings: The appellees objected to the introduction of the disputed materials on several grounds, both during and after the trial. The court expressly reserved its rulings on the issue of admissibility, and after the entry of its order on the merits of the case made a supplemental "ruling on evidentiary matters," in which it stated that the disputed exhibits and depositions "are not admitted into evidence, but have been considered by the Court as an offer of proof by the plaintiffs ...... The earlier memorandum of the court explained that it would "assume, arguendo, that the exhibits and depositions offered by plaintiffs are all admissible." 197 F.Supp., at 782. If this was intended to mean that appellants would not have made out a case for relief, even were the evidence to be admitted, then there would have been no need to rule on admissibility. But we are unable to determine, just as the parties were unable to agree, whether the District Court viewed the evidence in that posture.
[footnote] At the very close of the trial, two of the three members of the court offered inconsistent views when appellees' counsel asked for clarification concerning the status of appellants' disputed depogitions and exhibits. One member of the court replied that "your objections stand to every word that is in these depositions here," while another responded, " [t] hey are all in evidence subject to your objections and the Court will rule on them when it makes its ruling in the case if it is necessary."
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It was the insistence upon the three-judge procedure, in short, that forced both the Jacobsen and the Paul Court to remand for a new trial. We have, of course, agreed at various points during this term that a successful insistence on correct procedure may prove pyrrhic Even if the California oil test were an acceptable test for the maturity of the Florida avocados, which the Secretary found it was not, the cumulative application of that test solely for the purpose of a second check on the maturity of Florida avocados, solely to catch possible errors in the federal scheme, would prove only that the particular avocados actually tested (and thereby destroyed) were immature, and it would not justify the rejection of whole lots from which these samples came. If Florida avocados are to be subjected to this test, the alternatives are to leave if the cost constitutes a substantive error. 22 In Paul, however, which is, after all, the case under discussion, the procedural dispute seems focused on the substantive issue of the division of commercial power between state and federal authority.
Thus, it is the majority's view that:
An examination of the operation of these particular marketing orders reinforces the conclusion we reach from [an] analysis of the terms and objectives of the [congressional] statute. The regulations show that the Florida avocado maturity standards are drafted each year not by impartial experts in Washington or even in Florida, but rather by the South Florida Avocado Administrative Committee, which consists entirely of representatives of the growers and handlers concerned. It appears that the Secretary of Agriculture has invariably adopted the Committee's recommendations for maturity dates, sizes, and weights. Thus the pattern which emerges is one of maturity regulations drafted and administered locally by the growers' own representatives, and designed to do no more than promote orderly competition among the South Florida growers.
23
The dissent, on the other hand, stresses that:
The State may have a legitimate economic interest in the subject matter, but it is adequately served by the federal regulations and this interest would be but slightly impaired, if at all, by the supersession of § 792.
[footnote] It is suggested that the regulations involved here are "simply schemes for regulating competition among growers . . . initiated and administered by the growers and shippers themselves." From this proposition it is in some way reasoned that "the self-help standards of this marketing program" should not be deemed to preclude application of state law which conflicts with and interferes with the operation of the comprehensive federal marketing program. The "simply" part of the proposition the California market to the California producers (at least, to producers of Mexican varieties) or else, in order to avoid the hazard of rejection, to leave the Florida avocados on the trees past the normal (and federally prescribed) picking date, thereby shortening the post-picking marketing period and thus frustrating the federal scheme aimed at moving avocados mature under federal standards into all interstate markets. A reasonable balancing of the state and federal interests at stake here requires that the former give way as too insubstantial to warrant frustration of the congressional purpose. 22. Cf. Florida Lime & Avocado Growers, Inc. v. Jacobsen, 362 U.S. at 86:
MR. JusTicE DoUcAs joins in the part of the opinion that passes on the merits, the Court having held, contrary to his view, that the case is properly here on direct appeal from a three-judge court.
373 U.S. at 150-51 (footnotes omitted).
overlooks, however, the fact that these are the Secretary's regulations, promulgated under congressional authority. It also overlooks the Secretary's extensive supervisory powers and his statutory duty. . . to insure that regulations be carried on "in the public interest." And no case has been cited to us which indicates that the delegation to the regulatees of the power to propose regulations in the first instance violates any provision of general law.
2 '
In terms of precedent, what comes to mind when delegation is mentioned is the decision in Panama Refining Co. v. Ryan. That case involved the question whether a statutory provision which "purports to authorize the President to pass a prohibitory law ' '2 5 constituted "an unconstitutional delegation of legislative power." 2 0
The subject to which this authority relates is defined. It is the transportation in interstate and foreign commerce of petroleum and petroleum products which are produced or withdrawn from storage in excess of the amount permitted by state authority. Assuming for the present purpose, without deciding, that the Congress has power to interdict the transportation of that excess in interstate and foreign commerce, the question whether .that transportation shall be prohibited by law is obviously one of legislative policy. Accordingly, we look to the statute to see whether the Congress has declared a policy with respect to that subject; whether the Congress has set up a standard for the President's action; whether the Congress has required any finding by the President in the exercise of the authority to enact the prohibition. After finding that no statutory "provisions can be deemed to prescribe any limitation of the grant of authority," 28 the Court noted that " [t] he question whether such a delegation of legislative power is permitted by the Constitution is not answered by the argument that 24 . Id. at 177 SL n.20 (dissenting opinion). See also id. at 169 (dissenting opinion):
Despite the repeated suggestions to this effect in the Court's opinion, there is no indication that the state regulatory scheme has any purpose other than protecting the good will of the avocado industry-such as protecting health or preventing deception of the public-unless as a purely incidental by-product. Similar findings on damage to the industry because some growers marketed immature avocados are contained in the United States Department of Agriculture order which preceded the issuance of the federal regulations. . . . These two regulatory schemes have precisely the same purpose, which is purely an economic one; they seek to achieve it, however, by applying different tests to the same avocados. 25. 293 U.S. 388, 414 (1935 it should be assumed that the President has acted, and will act, for what lie believes to be the public good. The point is not one of motives but of constitutional authority, for which the best of motives is not a substitute." 29 As a result, it concluded that it was compelled to hold the challenged Executive Orders and administrative regulations unconstitutional, because a failure to do so would mean that "[i]nstead of performing its law-making function, the Congress could at will and as to such subjects as it chose transfer that function to the President or other officer or to an administrative body." 30 Given the teaching of that decision, it seems to me less importantin connection with the case we are considering today-that a threejudge district court has recently concluded as a matter of law that: and that:
In 1968, a provision was added to the California Administrative Code, purportedly to enforce the 8 percent statute, to the effect that, if any single avocado in a lot tested less than 7 percent oil, the entire lot would be rejected. 3 4
The question presented, then-whether the delay was a justifiable one-is not, for all its procedural clarity, a question without considerable meaning, for it searches precisely the efficacy of reliance on precedent: the significance of the difference between acting as an administrator, who has detailed and comprehensive rules on which to rely, and a judge, who has only precedent.
As to whether it is worth bearing the cost of the delay, in other words, the only conclusion I can offer is that if we know the answers to the questions being asked, then of course there exists no valid reason why implementation of our conclusions should not be as rapid and efficient as possible. But if the law is being asked to provide satisfactory 3 5 solutions to unanswerable questions, then precedent, rather than rule, is the only tool in terms of which the creation of responsive answers can be accomplished. 36 34. Id. Another of the judicial findings of fact was that the relevant section of the California Agricultural Code "arbitrarily and unreasonably burdens interstate commerce in Florida avocados by imposing a standard which is irrational as applied to Florida avocados." Id. at 160. Cf. Florida Lime & Avocado Growers, Inc. v. Paul, 373 U.S. at 146 n.14:
It might also be argued that the California statute having been designed to test the maturity only of California avocados, bears no rational relationship to the marketability of Florida fruit. Such a contention would seem untenable, however, in the face of the District Court's express finding of fact, supportable on the testimony before it, that "[a] standard requiring a minimum of 8% of oil in an avocado before it may be marketed is scientifically valid as applied to hybrid and Guatemalan varieties of avocados grown in Florida and marketed in California." 35. See 373 U.S. at 156 & n.21: Thus the only evidence which would seem to support an injunction on the ground of burden on interstate commerce has never been formally admitted to the record in this case. For this Court to reverse and order an injunction on the basis of that evidence would be, in effect, to admit the contested depositions and exhibits on appeal without ever affording the appellees an opportunity to argue their seemingly substantial objections.
[footnote] Specifically, appellees offered to show that in measuring the oil content of avocados the Florida experimental test procedures did not employ the same equipment as is used in California, the former, so it was contended, extracting less oil than the California equipment would obtain from the same avocado. They claimed that the average variation amounted to a failure of the Florida equipment to remove 2.9% of the oil from the fruit, and, further, that the Florida results were erratic. In addition, appellees asserted that the avocados used in the Florida experiments were not representative of the graded, sized, and inspected fruit that appellants would normally market. 36. Id. at 165 n.ll (dissenting opinion):
"There is not-and from the very nature of the problem there cannot be-any rigid formula or rule which can be used as a universal pattern to determine the meaning and purpose of every act of Congress. This Court, in considering the I should clarify the reference in note 1 which directed the reader to an article that is the critical complement of the present noncritical, theoretical piece. That article was about various theories of constitutional law; it attempted to show that all of these theories were in fact playing a game whose rules assumed, wrongly, a dichotomy between fact and principle. The Lesson is to play a different game: to demonstrate that if law is a science at all it is a science of context, and that awareness of context is necessary to move from fact to decision.
To demonstrate the proposition that facts themselves are matters of context and to display the theoretical implications of this proposition are the functions served by examining what Felix Frankfurter thought about law. And that thought is presented in the form of commentary on the same material dealt with in the Lesson, precisely because Justice Frankfurter was himself a player of the same erroneous game, defined in terms of "role" and "principle." room. Alone among the players, but like the reader, the former Justice knows the future history of the Court, and of this litigation, to the present. He speaks:
I assume we all agree that what this case is about is accurately described by the first paragraph of the majority opinion:
Section 792 of California's Agricultural Code, which gauges the maturity of avocados by oil content, prohibits the transportation or sale in California of avocados which contain "less than 8 per cent of oil by weight . . .excluding the skin and seed." In contrast, federal marketing orders approved by the Secretary of Agriculture gauge the maturity of avocados grown in Florida by standards which attribute no significance to oil content. This case presents the question of the constitutionality of the California statute insofar as it may be applied to exclude from California markets certain Florida avocados which, although certified to be mature under the federal regulations, do not uniformly meet the California requirement of 8% of oil. 39 I recognize, of course, that a great many issues involving constitutional provisions other than the Commerce Clause have been raised in this case, including claims based on the Equal Protection Clause of the Fourteenth Amendment and the Supremacy Clause.
As to the former, however, as the majority notes:
It might also be argued that the California statute, having been designed to test the maturity only of California avocados, bears no rational relationship to the marketability of Florida fruit. Such a contention would seem untenable, however, in the face of the District Court's express finding of fact, supportable on the testimony before it, that "[a] standard requiring a minimum of 8% of oil in an avocado before it may be marketed is scientifically valid as applied to hybrid and Guatemalan varieties of avocados grown in Florida and marketed in California. ' 40 And as to the latter:
That the California statute and the federal marketing orders embody different maturity tests is clear. However, this difference poses, rather than disposes of the problem before us. Whether a State may constitutionally reject commodities which a federal authority has certified to be marketable depends upon whether Few problems in the unfolding of American constitutional law are psychologically more tantalizing than ascertainment of the influences which render some tentative ideas abortive and give enduring life to others. And as to the ideas that survive, it is seldom possible to discover the extent to which their consequences were intended or fortuitous. What Marshall merely adumbrated in Gibbons v. Ogden became central to our whole constitutional scheme: the doctrine that the commerce clause, by its own force and without national legislation, puts it into the power of the Court to place limits upon state authority. Of course, national self-consciousness has been with us a developing feeling, and the fluctuation of emphasis on central government or states has not yet spent its force. Marshall's use of the commerce clause greatly 41. Id. at 141. 42 . Id. at 160 (dissenting opinion). See also id. at 175-76 (footnote omitted):
Even if the California oil test were an acceptable test for the maturity of the Florida avocados, which the Secretary found it was not, the cumulative application of that test solely for the purpose of a second check on the maturity of Florida avocados, solely to catch possible errors in the federal scheme, would prove only that the particular avocados actually tested (and thereby destroyed) were immature, and it would not justify the rejection of whole lots from which these samples came. If Florida avocados are to be subjected to this test, the alternatives are to leave the California market to the California producers (at least, to producers of Mexican varieties) or else, in order to avoid the hazard of rejection, to leave the Florida avocados on the trees past the normal (and federally prescribed) picking date, thereby shortening the post-picking marketing period and thus frustrating the federal scheme aimed at moving avocados mature under federal standards into all interstate markets. A reasonable balancing of the state and federal interests at stake here requires that the former give way as too insubstantial to warrant frustration of the congressional purpose. furthered the idea that though we are a federation of states we are also a nation, and gave momentum to the doctrine that state authority must be subject to such limitations as the Court finds it necessary to apply for the protection of the national community. It was an audacious doctrine, which, one may be sure, would hardly have been publicly avowed in support of the adoption of the Constitution. 44 It thus seems to me not unimportant that the last sentence in the dissent's last footnote is devoted to denying the majority's "suggestion *.. that the doctrine of Gibbons v. Ogden is limited to carriers .... "-Indeed, to speak more generally, it still seems to me to be true, as I pointed out in the introduction to my lectures on The Commerce Clause Under Marshall, Taney and Waite, that although "[t]he reduction of history to the efforts of a very few personalities is an expression of the ineradicable romantic element in man. We want to dramatize life, and also to simplify it," 4 , it is even more important that:
Often the intellectual history of a gTeat judge before his appointment is largely unrecoverable. The intimacies of the conference room-the workshop of the living Constitution-are illuminations denied to the historian. 47 And it is not easy to disentangle individual influences in the combined work of a Court. But living long with opinions, as with other literary forms, conveys accents and nuances which the ear misses on a single reading, and reveals meaning in silences. 48 In this case, moreover, as the briefs and a perusal of the trial record indicate, the parties have each adopted contradictory views of the evidentiary record.
B
At this point, the former Justice wearies and impatiently says: The answer to the question why you should listen to me is that it is now given me to see into the future. And what I see is that almost precisely 44 
See 373 U.S. at 156 (footnote omitted):
Thus the only evidence which would seem to support an injunction on the ground of burden on interstate commerce has never been formally admitted to the record in this case. For this Court to reverse and order an injunction on the basis of that evidence would be, in effect, to admit the contested depositions and exhibits on appeal without ever affording the appellees an opportunity to argue their seemingly substantial objections. That decision concerned the fact that:
Petitioner Board denied a permit to Snyder's Drug Stores, Inc., because it did not comply with the stock-ownership requirements of the statute, it appearing that all the common stock of Snyder's was owned by Red Owl Stores and it not being shown if any Red Owl shareholders were pharmacists registered and in good standing in North Dakota. On appeal to the state district court summary judgment was granted Snyder's. On appeal to the Supreme Court of North Dakota, that court held that the North Dakota statute was unconstitutional by reason of our decision in 1928 in Liggett Co. v. Baldridge, 278 U.S. 105. That case involved a Pennsylvania statute that required that 100% of the stock of the corporation be owned by pharmacists. The North Dakota statute, however, requires only that a majority of the stock be owned by pharmacists. But the North Dakota Supreme Court held that the difference did not take this case out from under the Liggett case because under both statutes control of the corporation having a pharmacist's license had to be in the hands of pharmacists responsible for the management and operation of the pharmacy. That court therefore iemanded the case, so that the Board could conduct "an administrative hearing on the application, sans the constitutional issue, pursuant to our Administrative Agencies Practice Act," 202 N.W.2d 140, 145 (italics added). 51 And what this Court held was that:
The'majority of the Court in Liggett for which Mr. Justice Sutherland spoke held that business or property rights could be regulated under the Fourteenth Amendment only if the "legislation bears a real and substantial relation to the public health, safety, morals, or some other phase of the general welfare," 278 U.S., at 111-112. The majority held the Act governing pharmacies ''creates an unreasonable and unnecessary restriction upon private business." Id., at 113. The opposed view stated by Mr. Justice Holmes, and concurred in by Mr. Justice Brandeis, was:
"A standing criticism of the use of corporations in business is that it causes such business to be owned by people who do not know anything about it. Argument has not been supposed to be necessary in order to show that the divorce between the 50. 414 U.S. 156 (1973). 51. Id. at 158 (footnote omitted).
power of control and knowledge is an evil. The selling of drugs and poisons calls for knowledge in a high degree, and Pennsylvania after enacting a series of other safeguards has provided that in that matter the divorce shall not be allowed. Of course, notwithstanding the requirement that in corporations hereafter formed all the stockholders shall be licensed pharmacists, it still would be possible for a stockholder to content himself with drawing dividends and to take no hand in the company's affairs. But obviously he would be more likely to observe the business with an intelligent eye than a casual investor who looked only to the standing of the stock in the market. The Constitution does not make it a condition of preventive legislation that it should work a perfect cure. It is enough if the questioned act has a manifest tendency to cure or at least to make the evil less." Id., at 114-115. When dealing with such large conceptions as the rights and duties of property, judges lacking some governing directions are easily lost in the fog of abstraction. [Chief Justice] Waite's governing direction was his attitude towards the legislative process. He did not stop with mere lip service to the cliche, that "if there is doubt, the expressed will of the legislature should be sustained." He knew that legislation derives from fact, and that in ascertaining the existence of doubt regarding the validity of legislation, the basis of judgment is not some abstract presupposition of rights, but an awareness of the situation which confronted the legislature. Waite insisted that it was the duty of the Court to indulge every assumption that there were facts justifying the legislation:
For our purposes we must assume that, if a state of facts could exist that would justify such legislation, it actually did exist when the statute now under consideration was passed. For us the question is one of power, not of expediency. If no state of circumstances could exist to justify such a statute, then we may declare this one void, because in excess of the legislative 52. Id. at 166-67. power of the State. But if it could, we must presume it did. Of the propriety of legislative interference within the scope of legislative power, the legislature is the exclusive judge.5 3 I nevertheless remain disturbed concerning the possible relevance of these facts to the situation now before us. Thus, this Court specifically held in Liggett that "[i]n the light of the various requirements of the Pennsylvania statutes, it is made clear, if it were otherwise doubtful, that mere stock ownership in a corporation, owning and operating a drug store, can have no real or substantial relation to the public health .... ,,54 And in the present case, the majority does not dispute 5 the dissent's contention that " [t] here is no health interest here. The question is, as the District Court recognized, 197 F.Supp., at 782-783, a purely economic one: the marketing of immature avocados, which do not ripen properly after purchase by the consumer but instead shrivel up and decay, has a substantial adverse effect on consumer demand for avocados."
' 6 Further, this Court in Liggett reversed the decision of a three-judge court, which had held that:
We, of course, recognize the force of the argument addressed to us, based upon the distinction between a law which forbade any one other than a skilled pharmacist to compound medicines, and another law which forbade any one other than pharmacists to have a share in the ownership in the business of a drug store. Even here, however, we are unable to say that there is not a substantial relation of ownership to the public interests. The medicines must be in the store before they can be dispensed to those who come to the store for the help which medicines can afford them. What is there is dictated, not by the judgment of the pharmacist, who hands it out to customers, but by those who have the financial control of the business. It may be the Legislature thought that a corporate owner, in purchasing drugs, might give a greater regard to the price than to the quality; and, if such was the thought of the Legislature, can this court say it was without a valid connection with the public interests, and so unreasonable as to be unlawful?G [T]here have been suggestions that neither the adoption nor the application of the California statute reflected any discriminatory or anticompetitive purpose. In some years, California growers themselves experience great difficulty meeting the oil content requirement, and sizable shipments must be destroyed... even though the oil content of mature California avocados in good years runs substantially above 8% ....
Moreover, the California
Growers' Association has regarded its ability to market Florida fruit during the months when California fruit is not available as strengthening rather than weakening its own market position. Plainly the question indicated by these conflicting materials can be resolved only at a trial fully developing the Commerce Clause issue.
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If that really is the issue before us, I trust it is now clear how important the decision in Florida Lime Growers v. Jacobsen59 was in terms of the case and controversy now before us. Thus, there is no dissent from the holding of the Court that:
In Florida Lime & Avocado Growers, Inc., v. Jacobsen, 362 U.S. 73, we held that because of the Florida growers' allegations that California officials had consistently condemned Florida avocados as unfit for sale in California, "thus requiring appellants [the Florida growers]-to prevent destruction and complete loss of their shipments-to reship the avocados to and sell them in other States," it was evident that "there is an existing dispute between the parties as to present legal rights amounting to a justiciable controversy which appellants are entitled to have determined on the merits." 362 U.S., at 85-86. In view of our mandate in Jacobsen, therefore, the District Court necessarily assumed jurisdiction and heard the case on its merits. I remember Jacobsen rather differently. My dissent, joined by Mr. Justice Douglas, was based on grounds of judicial efficiency. 61 Nevertheless, I am now troubled by whether I was right to dissent in Jacobsen. The answer to that question, it seems to me, crucially involves the meaning of precedent, in which I believe, and which I believe all judges worthy of the appellation should attempt to follow. 0 2 Thus, I was careful to note in Jacobsen that "[m]y adherence to [the] confining construction of the necessity both for convening three judges and for this Court to be the first appellate tribunal is consistent with the approach this Court has taken when it has in the past refused to apply this legislation." 0 3 And I pointed out that in one of the cases I cited for this proposition, Phillips v. United States, 312 U.S. 246, "we stressed [that] these cases approach this three-judge statute as a procedural technicality and not as the embodiment of a more or less broadly phrased social policy the enforcement of which requires a generous regard for some underlying social purpose." 64 On the other hand, however, the majority did argue that "the cases since 1925 have continued to maintain the view that if the constitutional claim against the state statute is substantial, a three-judge court is required to be convened and has jurisdiction, as do we on direct appeal, over all grounds of attack against the statute. In Sterling v. Constantin, 287 U.S. 378, for example, certain state administrative orders were sought to be enjoined on the ground that they violated both the State and Federal Constitutions. The Governor of the State had declared martial law in an effort to enforce the orders, and his action was also challenged on the ground that any statute purporting to confer such authority on him was in violation of the State and Federal Constitutions. With regard to the jurisdiction of the threejudge court which had been convened for the purpose of considering an application for injunction, Mr. Chief Justice Hughes said:
"As the validity of provisions of the state constitution and statutes, if they could be deemed to authorize the action of the Governor, was challenged, the application for injunction was properly heard by three judges. . . . The jurisdiction of the What now troubles me is the question whether I did not underestimate the importance of Sterling as a precedent.
In dier General of the Texas National Guard, from enforcing their military or executive orders regulating or restricting the production of oil from complainants' wells" 67 and this Court unanimously held:
In the present case, the findings of fact made by the District Court are fully supported by the evidence. They leave no room for doubt that there was no military necessity which, from any point of view, could be taken to justify the action of the Governor in attempting to limit complainants' oil production, otherwise lawful. Complainants had a constitutional right to resort to the federal court to have the validity of the Commission's orders judicially determined. There iuias no exigency which justified the Governor in attempting to enforce by executive or military order the restriction which the District Judge had restrained pending proper judicial inquiry. If it be assumed that the Governor was entitled to declare a state of insurrection and to bring military force to the aid of civil authority, the proper use of that power in this instance was to maintain the federal court in the exercise of its jurisdiction and not to attempt to override it; to aid in making its process effective and not to nullify it; to remove, and not to create, obstructions to the exercise by the complainants of their rights as judicially declared. 68 Still, analysis of the Jacobsen decision is, of course, useful only insofar as it can help us to understand the basis for the division among us concerning the case we presently face. 0 9 District Court so constituted, and of this Court upon appeal, extends to every question involved, whether of state or federal law, and enables the court to rest its judgment on the decision of such of the questions as in its opinion effectively dispose of the case." 287 U.S., at 393-394.
In Phillips v. United States, 312 U.S. 246, it was held that a suit by the United States to enjoin the action of a Governor in interfering with the construction of a state power project using federal funds was not within [the relevant statute] because the validity of a state statute or order had not been challenged. Sterling v. Constantin was distinguished on the ground that it involved an attempt to restrain the action of a Governor as part of a main objective to enjoin execution of certain administrative orders as violative of the State and Federal Constitutions. As such, Sterling was said to have been "indubitably within [the relevant statute]." 312 U.S., at 253. 67. Sterling v. Constantin, 287 U.S. 378, 386 (1932) . 68. Id. at 40.04. 69. Cf. 362 U.S. at 86:
MR. JusTicE DouGrAs joins in the part of the opinion that passes on the merits, the Court having held, contrary to his view, that the case is properly here on direct appeal from a three-judge court.
As I understand that division, its basis is the majority's view that:
An examination of the operation of these particular marketing orders reinforces the conclusion we reach from [an] analysis of the terms and objectives of the [congressional] statute. The regulations show that the Florida avocado maturity standards are drafted each year not by impartial experts in Washington or even in Florida, but rather by the South Florida Avocado Administrative Committee, which consists entirely of representatives of the growers and handlers concerned. It appears that the Secretary of Agriculture has invariably adopted the Committee's recommendations for maturity dates, sizes, and weights. Thus the pattern which emerges is one of maturity regulations drafted and administered locally by the growers' own representatives, and designed to do no more than promote orderly competition among the South Florida growers. 7 0 The dissent, on the other hand, stresses that:
[footnote] It is suggested that the regulations involved here are "simply schemes for regulating competition among growers . . . initiated and administered by the growers and shippers themselves." From this proposition it is in some way reasoned that "the self-help standards of this marketing program" should not be deemed to preclude application of state law which conflicts with and interferes with the operation of the comprehensive federal marketing program. The "simply" part of the proposition overlooks, however, the fact that these are the Secretary's regulations, promulgated under congressional authority. It also overlooks the Secretary's extensive supervisory powers and his statutory duty *.. to insure that regulations be carried on "in the public interest." And no case has been cited to us which indicates that the delegation to the regulatees of the power to propose regulations in the first instance violates any provision of general law.7 1 70. 373 U.S. at 150-51 (footnotes omitted).
Id. at 177 & n.20 (dissenting opinion). See also id. at 169 (dissenting opinion):
Despite the repeated suggestions to this effect in the Court's opinion, there is no indication that the state regulatory scheme has any purpose other than protecting the good will of the avocado industry-such as protecting health or preventing deception of the public-unless as a purely incidental by-product. Similar findings on damage to the industry because some growers marketed immature avocados are contained in the United States Department of Agriculture order which preceded the issuance of the federal regulations. . . . These two regulatory schemes have precisely the same purpose, which is purely an economic one; they seek to achieve it, however, by applying different tests to the same avocados. And, more importantly, that court will find, as fact:
In the fall of 1963, when California's Bureau of Standardization relaxed inspection standards and permitted the entry of some Florida avocados when the samples tested averaged less than 8 percent oil, the California industry brought immediate pressure on the State to enforce the 8 percent standard against "all imported avocados" to protect the California growers from competition, and obtained a commitment from the State that such a policy would be implemented."'
In 1968, a provision was added to the California Administrative Code, purportedly to enforce the 8 percent statute, to the effect that, if any single avocado in a lot tested less than 7 percent oil, the entire lot would be rejected.
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What these findings present is the possibility that the length of delay in judicial resolution of the controversy before us will be the result of administrative action. Given this possibility, it seems to me not unimportant that the majority notes, after its analysis of the 1925 statute, that "[n]evertheless it may be that the continued application of this regulation to Florida avocados has imposed an unconstitutional burden on commerce, or has discriminated against another State's exports of the particular commodity." 8 3
Indeed, it is this possibility that causes me to ponder the dangers presented by administrators, the meaning of which may not have been clear to me a generation ago. The dangers I refer to are the absence of the checks provided for the judiciary by the existence of public opinions and the possibility of dissents 8 4 and the effects of the lack of institutional competition for public acceptance resulting from the fact that administrators are part of the Executive rather than members of a separate but equal department of government. 8 The German-led group of seven members and the Brussels Commission staff saw their mission as nothing less than saving the European Economic Community-the formal name of the Common Market. The very name would become a hollow mockery, they feared, if the Community didn't seize the opportunity to allocate each member a fair share of oil. Even free-trading Germany would throw up protective barriers against French Renaults, the reasoning went, if France were afloat in oil while Volkswagen slashed output for want of fuel to make or drive cars.
80.
Against the backdrop of scant movement toward European unity lately, even the general expression of intent to deal with problems "in a concerted manner" was enough to leave the Germans if the acts of Congress they contested were found unconstitutional. The Court held that jurisdiction was lacking in the Supreme Court because of lack of a bona fide case or controversy, and in the Court of Claims because the act giving the two courts jurisdiction was not separable.
The very inarticulateness of the Muskrat decision in attempting to explain why that situation was not cognizable by the Court is an indication of the great importance the Court attaches to safeguarding its status vis-h-vis the other branches of the federal government. Muskrat may be said to stand for the proposition that the Court will not act at the specific behest of the Congress and thus abandon part of its freedom not to decide inopportune questions. Were only these considerations claiming judgment in construing inert language it would plainly follow, as the Court has concluded, that three judges are required to hear the complaint in this case, for constitutional claims are made and it is not precluded that injunctive relief may be granted on an obvious conf'ict with specific constitutional provisions. But so to rule here is in my view to fail to give due regard to countervailing considerations of far-reaching consequences to the federal judicial system, affecting the functioning of district and circuit courts, as well as of this Court. Specifically, the convening of a three-judge trial court makes for dislocation of the normal structure and functioning of the lower federal courts, particularly in the vast non-metropolitan regions; and direct review of District Court judgments by this Court not only expands this Court's obligatory jurisdiction but contradicts the dominant principle of having this Court review decisions only after they have gone through two judicial sieves, or, in the case of federal regulatory legislation, through the administrative tribunal and a Court of Appeals. 86. [Editors' note] The Common Market, not unlike the United States in the early nineteenth century, faces the task of creating a unified economic system out of a collection of diverse states accustomed to autonomous decisions. See pp. 1569-70 supra; Gibbons v. Ogden, 22 U.S. (9 Wheat.) 1 (1824). The decisionmakers, however, are ad. ministrators, not judges. Their recent oil decisions threaten, as the last sentence in the passage indicates, to undermine their legitimacy.
and Dutch publicly pleased. This was true even though the British and the French could contend that they hadn't given anything away. It may take at least the two and one half months they have allowed themselves before anyone knows which view will prove to be correct ...
Before the real crisis came along, the Common Market had gotten down to distinctly unexciting tasks. Tariffs among the original six members (France, Germany, Italy, Belgium, Luxembourg and Holland) are already abolished, and tariffs with the new ones (Great Britain, Ireland and Denmark) are being phased out. So the Brussels "Eurocrats" have had to turn to tinkering with intricate farm-price props and to tackling technical barriers to free trade. Their "harmonization" proposals, however, seem to have united Europeans mainly in outraged opposition to what's seen at the grass roots as threats to national ways of life. 87 What I am now troubled by is, in short, the possibility that I may not have had enough faith in the efficacy of precedent: the importance of the difference between acting as a judge and acting as an administrator ss Thus, I was aware in 1927 concerning the institution denominated Commerce Court that:
As was true of the Interstate Commerce Commission itself in earlier days, the Commerce Court encountered numerous reversals by the Supreme Court on so-called questions of jurisdiction. What was merely a permissible resolution of doubt, largely inherent in the situation or in the ambiguities of legislation, with a corrective process available in the Supreme Court, was interpreted by popular feeling, ill-equipped fairly to judge these technical issues, as a conscious attempt on the part of the Commerce 87. Wall St. J., Dec. 17, 1973, 88. See 373 U.S. at 165 n.ll (dissenting opinion): "There is not-and from the very nature of the problem there cannot be-any rigid formula or rule which can be used as a universal pattern to determine the meaning and purpose of every act of Congress. This Court, in considering the validity of state laws in the light of . . . federal laws touching the same subject, has made use of the following expressions: conflicting; contrary to; occupying the field; repugnance; difference; irreconcilability; inconsistency; violation; curtailment; and interference. But none of these expressions provides an infallible constitutional test or an exclusive constitutional yardstick. In the final analysis, there can be no one crystal clear distinctly marked formula. Our primary function is to determine whether, under the circumstances of this particular case, Pennsylvania's law stands as an obstacle to the accomplishment and execution of the full purposes and ob- Court to usurp authority. To reversals on jurisdictional grounds were added reversals on substantive questions, and, unfortunately, questions full of dramatic interest around which clustered strong popular emotions. Everything combined to make the Court, and that very quickly, a battered bark. 8 9 But did I really grasp the importance of the fact that the Commerce Court was an agency dealing with a sharply delimited set of commercial problems rather than a court of general jurisdiction, or did I think that all of the battering was attributable solely to the fact that " [t] he technique of administration, the qualifications of administrators, the scope of judicial review, in a word, the key issues in any fruitful scheme of utility regulation have hardly begun to emerge as pressing problems for scientific judgment"? 0
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Given all of the foregoing, what ultimately disturbs me concerning
No. 45 is the response we will give when J. R. Brooks & Son, Inc. v. Reagan 9 l is appealed to us. In particular, what will we say to the findings of fact? The district court found:
Since 1925, and intensifying in more recent years, the California 8 percent oil content requirement has been maintained and applied against Florida-grown avocados, as the result of pressure from the California avocado industry, for the purpose, inter alia, of excluding competition from Florida avocados in California markets.
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The California 8 percent oil content statute has been maintained and applied to operate, and in fact has operated, as an embargo against Florida-grown avocados. 93 The California 8 percent oil content statute has been maintained to protect the California grower and packer from competition. The statute has caused higher avocado prices to California consumers by preventing the sale of competitive Florida fruit. 4 In 1927, a bill was introduced in the California Legislature which would have provided that avocados of the West Indian Trapp variety would be saleable in California at 5 percent oil and that other West Indians would be saleable at 7 percent oil. This bill was not passed as a result of pressure by the California avocado industry, which was motivated by a fear of increased Florida competition. 95 In 1958, a hearing before a subcommittee of the State of California Joint Legislative Committee on Agricultural and Livestock Problems was held in Vista, California, with the purpose of determining whether the California 8 percent oil statute should be lowered for certain summer varieties of California avocados. The 8 percent statute was not changed at that time for fear of allowing additional Florida competition. 9
How will we justify our decision in light of the finding of fact that the relevant section of the California Agricultural Code "arbitrarily and unreasonably burdens interstate commerce in Florida avocados by imposing a standard which is irrational as applied to Florida avocados ... ,,?o Perhaps, after all, my retirement was not without its rewards. On the other hand, however, perhaps this Court will not have to render yet another decision in this matter. And as you all know, I had a law clerk whose book 9 " details how crucial that possibility is to the successful functioning of this institution. 9 9 III. Coda (1) The choice among competing grounds of decision is not only a choice among past precedents (or the meaning to be assigned them) but is, most importantly, a choice about the kind and scope of the precedent being created.
(2) This must depend on an assessment of the future relevance of that decision, because only a successful anticipation of social evolution 553 (1931) , in which the Florida legislature exempted carriers of farm products and certain seafoods from a statute requiring security from carriers for hire to cover injuries caused by their negligence. A claim that the Equal Protection Clause had been violated was upheld, not on the basis that carriers of farm produce could never be given special treatment by the legislature, not because the classification was an inherently suspect one, but on the ground that such special treatment could not be afforded in the context of a statute purporting to protect the public against negligent carriers. (both in the fact patterns it will churn up and the attitudes and mores it will embody) will confer legitimacy on the court's decision.
(3) The reader has been taken through arrangements of facts, and from a differently organized view, taken through them again in detail. This is a trying process, but it is the only process appropriate to my argument.
(4) What then is the lesson of the Fable? If the point of the exercise is the meaning of precedent, I think the lesson is two-staged: the importance of temporal context has the implications that, as we use precedent, it cannot be sprung from its context, and, as we create precedent, by the choice among theoretically possible grounds of decision, we must attempt to anticipate future relevance. Relevant precedent is nothing more and nothing less than both perceived as a rational solution to a set of issues occurring at a given time and a development perceived as a significant contribution to a just future.
